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arbitrarily measure damages by rebates would create a legalized, 
but endless, chain of departures from the tariff; would extend the 
effect of the original crime, would destroy the equality and cer- 
tainty of the rates, and, contrary to the statute, would make the 
carrier liable beyond those inflicted and to persons not injured." 13 
In the Supreme Court view, there is no display of partiality for 
the carrier, or lack of interest in the public welfare. The broad 
powers usually given the commission and the heavy criminal pun- 
ishment provided for violations, tend to insure against overcharges, 
rebates, and other evils of that character. But, in addition to these 
safeguards, a right of action has generally been given those injured. 
This allowance of damages is meant either as an extra penalty, or 
purely to reimburse the loser. If intended as the former, it should 
be strictly construed, and a strict construction of the word "dam- 
ages" would seem to limit it to actual damages proved in court. 
If intended only to reimburse the losing shipper, all that he can 
claim is the damages that he has suffered and can prove. 



Damages for Mental Anguish Resulting from the Wrong- 
ful Mutilation of a Dead Body. — The right of the next of kin 
to possession of the corpse for burial purposes is strictly speaking 
a growth of the American common law. The English common 
law recognized no property rights in a dead human body. 1 Always 
a subject intimately connected with the religious rites of a people, 
it is not surprising that shortly after the Norman Conquest the 
English ecclesiastical courts should have taken jurisdiction over 
the final disposition of the bodies of the dead. 2 The common law 
courts refused to interfere with the power thus taken by the spir- 
itual courts but confined their jurisdiction to protecting the monu- 
ments erected in memory of the dead. As was said by Lord Coke, 3 
"The burial of cadaver that is caro data vermibus is nullius in 
bonis and belongs to ecclesiastical cognizance ; but as to the monu- 
ment action is given, as hath been said, at common law for the de- 
facing thereof." Because of this division of cognizance between 
two systems of jurisprudence the whole law surrounding the burial 
of the dead became confused and with the complete separation of 
Church and State it became necessary for the American courts to 

13 Penna. R. Co. v. Inter. Coal Co., 230 U. S. 184, 206. 

1 Williams v. Williams, L. R. 20 Ch. Div. 659. In Matter of Widen- 
ing Street, 4 Bradf. 403, it was said by Hon. Samuel Ruggles: "It will 
be seen that much of the apparent difficulty of this subject arises 
from a false and needless assumption in holding that nothing is prop- 
erty that has not a pecuniary value. The real question is not the dis- 
posable marketable value of a corpse, or its remains, as an article of 
traffic; but it is of the sacred and inherent right to its custody in 6rder 
to bury it and secure its undisturbed repose." 

4 3 Co. Inst. 203; see in Matter of Widening Street, supra. 

' 3 Co. Inst. 203. 
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formulate rules better adapted to practical application than the 
indefinite law which previously existed in the mother country It 
is now settled by modern authority that in the next of kin vests the 
right and duty to bury a corpse and that any infringement upon 
this right before burial, or trespass after interment, will give rise 
to a right of action against the offender. 4 

In Floyd v. Atlantic Coast Line (N. C), 83 S. E. 12, was pre- 
sented the question of the right of the mother to recover damages 
for mental suffering occasioned by the negligent mutilation of her 
dead son's corpse. With respect to the general rules surrounding 
the recovery of compensation for mental anguish there is hopeless 
conflict among the courts of this country. When a wrong has been 
committed resulting in material damage it is well settled that if 
the mental distress is the proximate result of the injury it should 
be compensated. 5 But beyond this general rule the courts are di- 
vided. Some deny the recovery for mental anguish in contract 
cases even where it is the direct and immediate result of the 
breach, 6 while the overwhelming weight of authority is opposed 
to recovery in any case where mental suffering is the only damage 
alleged. 7 

Whatever the conflict among the authorities, it seems certain 
that respecting torts committed upon a dead human body there is 
found a fertile field for the logical development of the mental an- 
guish doctrine. Those cases in which there is some material dam- 
age to the corpse or trespass upon the plaintiff's property naturally 
fall within the general rule as announced above. Thus, in Meagher 
v. Driscoll 6 where the defendants trespassed upon the burial 
ground of the plaintiff and removed a body therefrom damages 
were allowed for mental suffering arising from the trespass quare 
clausum fregit. 

But manifestly in the great majority of cases there in no material 
pecuniary damage to the next of kin. The corpse has no market- 
able value and the only property right invaded is that of the near- 
est family relative to possession of the body for decent sepulcher. 
Thus the litigation usually arises over the willful or negligent mu- 

4 Renihan v. Wright, 125 Ind. 536, 25 N. E. 822, 9 L. R. A. 514; Bur- 
ney v. Childrens Hospital, 169 Mass. 57, 61 Am. St. Rep. 273; Wright 
v. Beardsley, 46 Wash. 16, 89 Pac. 172. The only exception to this 
right of the next of kin is found in the marital relation; upon the 
surviving consort devolves the duty of burying the corpse. Kyles v. 
Railroad Co., 147 N. C. 394, 61 S. E. 278; Thompson v. Pierce (Neb.), 
146 N W 948. And this is true even when divorce proceedings were 
pending at the time of the husband's decease. Wright v. Harned (Tex.), 

1G ' 3 McDermott v. Severe, 202 U. S. 600; Middlesex v. Street Ry. Co. 
(C. C. A.), 214 Fed. 747; Porter v. Hannibal, etc., Co.. 71 Mo. 66, 3b 

A ™'M?Bride P *. Telephone Co., 96 Fed. 81; Beaulieu v. Great Northern 
o v in? Minn 47 114 N. W. 353, 19 L. R. A. (N. S.) 564. 
^-Simme field v. Telegraph Co,, 87 Wis. 1 57 N W 973 41 Am. 
St Rep 17; Shellabarger v. Morris, 115 Mo. App. 566, 91 S. W. 1005, 
Adams v. Brosius (Ore.), 139 Pac. 729. 
8 99 Mass. 281, 96 Am. Dec. 759. 
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tilation of the body resulting in distress of mind alone. As was 
pointed out in the profound opinion delivered in Laivson v. Chase '■' 
recovery should be allowed because the legal right to undisturbed 
possession for burial purposes has been violated and the proximate 
damages recompensed whether they be pecuniary or of a mental 
character. And in this class of torts the reverence in which a dead 
body is held should appraise the most heedless that the result of his 
act would be dire distress of mind to those already mourning their 
bereavement. Following this reasoning the courts have, with but 
few exceptions, allowed the recovery of damages for mental anguish 
not only in torts committed upon dead bodies but also where the 
damage arose from a breach of contract. 10 

In the instant case the court admitted that a tort had been com- 
mitted, but recovery was denied because it was alleged that the 
father, who was the statutory next of kin, should have instituted 
the suit, and not the mother. The case seems to be one of novel 
impression. In Wells Fargo Express Co. v. Fuller n the father 
brought suit to recover damages for the mental suffering of his 
wife because of delay in transporting the corpse of their minor 
child. The court held that as the mother was not a party to the 
contract and her existence was unknown to the defendants they 
should not be held liable for her anxiety of mind. 12 This reason- 
ing should have no force in an action for tort, since in such case the 
carrier is liable for all the proximate results of his wrongful act 
whether he had reason to believe that such damages would follow 
or not. 13 The true rule in such cases would seem to depend upon 
whether the court is willing to carry the mental anguish theory to 
its reasonable and logical conclusion. It has been seen that torts 
to dead bodies present peculiar circumstances favoring such expan- 
sion of the doctrine and if the forum has decided in favor of the 
recovery for mental anguish standing alone then a fortiori the same 
rule should govern in torts of this character. In Green v. The Tel- 
egraph Co., 14 where the company failed to deliver a telegram within 
a reasonable time the father was permitted to recover for mental 



* 47 Minn. 307, 50 N. W. 238, 14 L. R. A. 85. It was here pointed 
out that the discussion of the question of property rights leads only 
to confusion; and that since a right has been violated damages should 
necessarily follow as in the cases of unlawful imprisonment and se- 
duction where the only damage alleged is mental. In accord, see Koer- 
ber v. Patek, 123 Wis. 453, 102 N. W. 40, 68 L. R. A 956. 

M Renihan v. Wright, supra; Birmingham Traffic Co. v. Mill (Ala.), 
61 South. 611. 

» 4 Tex. Civ. App. 213, 23 S. W. 412. , . , L . . , , 

a This case cannot be cited as strong authority for the denial of 
mental anguish compensation in breaches of contract for transporta- 
tion of dead bodies. The case was remanded for the jury to determine 
whether in fact there had been any breach of duty. 

a Coy v. Gas Co., 146 Ind. 655, 46 N. E. 17, 36 L. R. A. 535; Watson 
v. Rheinderknecht, 82 Minn. 235, 84 N. W. 798; King v. Coony-Eckstein 
Co., 66 Fla. 246, 63 South. 659; Atwood v. Power Co. (Wash.), 140 
Pac 343. 

14 136 N. C. 489, 49 S. E. 165. 
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anguish. And in a separate suit the daughter was compensated 
for her distress of mind because the sendee failed to meet her at 
the depot. This case should be helpful in arriving at the correct 
theory of the principal case. In the instant case a tort was un- 
doubtedly committed. To say that the father must sue in such 
case whether or not he has suffered mental anguish, when by stat- 
ute the wife can sue alone for her own injuries, seems very close to 
admitting a wrong and denying a remedy. Because the father is 
the next of kin under the statute of distributions, and hence on him 
devolves the sacred trust of disposing of the corpse in decent 
burial, argues but weakly for the further assumption that he is the 
sole sufferer from the mutilation of his dead child's body. Inas- 
much as mental anguish alone gives rise to an action for damages 
in the forum, it is respectfully submitted that the decision in the in- 
stant case is not entirely free from doubt. 



Right of a State to Prevent a Foreign Corporation from 
Removing Causes to the Federal Courts.— By the Constitution 
of the United States, jurisdiction over "all cases in law and equity 
—between citizens of different States" is vested in the Federal 
Courts. 1 This wise provision removes cases where the litigants are 
of diverse citizenship from the reach of local prejudice. But in 
those cases which involve foreign corporations numerous efforts 
have been made to evade this Constitutional provision. In many in- 
stances States have sought to force foreign corporations doing busi- 
ness within their borders to seek legal redress only in State courts. 2 
Such legislation raises a legal question which has given the courts 
considerable difficulty. 

It is an elementary principle of our law that a State can not in 
any manner "destroy, abridge, limit or render inefficacious" any 
right guaranteed by the Constitution of the United States or Fed- 
eral laws enacted pursuant thereto. Also the doctrine has often been 
laid down that a "State has the absolute power to prevent foreign 
corporations not engaged in interstate commerce from doing busi- 
ness therein. It may exclude them entirely or it may permit them 
to come in under any terms it sees proper to prescribe. Now it 
is evident that when a State statute requires a foreign corporation 
as a prerequisite to doing business therein to agree not to proceed 
against any of its citizens in the Federal courts, nor remove any 
suits brought by any citizen in the State courts to the Federal 



■ Home' Ins! c"' \>. Morse, 20 Wall. 445; Barron v. Burnside, 121 

U '* Paul 86 * Virginia, 8 Wall. 168; Horn Silver Mining Co. v. New 
v AUU1SM5 In the latter case the court said: "This doctrine 
u K in so'freauently declared by this court that it must be deemed 
has been so * re . q "r of discussion if any question can ever be at rest." 
S?ate° T'reLMmberHte^'S: v. Ho^es (Ark.), 169 S. W. 942. 



